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The exercise of freedom of expression has increasingly drifted from traditional public spheres 

such as town squares to online platforms mainly social media platforms in the past two decades: 

these platforms are generally available to everyone and anyone with internet access. Online 

platforms transformed the landscape of public discourse, political campaigns, by providing 

access to information in real time, across borders without the direct presence of government 

censorship, however, users are being subjected to multiple actors’ control simultaneously and 

being limited by platform ToSs. As people could become their own broadcasters, connect with 

others worldwide,1 the proliferation of UGC poses an immense challenge for conventional 

methods of content control, which resulted in a flood of questions surrounding the extent to 

which intermediaries should be or can be held liable for users’ comments or other third-party 

content. 

Social media platforms’ content moderation decisions, including content removals, account 

suspensions, and affecting the visibility of certain pieces of content directly affect the 

realization of freedom of expression2 while generally lacking the substantive and procedural 

safeguards, and they happen usually behind the veil of opaque platform rules embedded in 

ToSs without adequate transparency that are all warranted in case of state interventions. 

The dissertation is based on the assumption that the fundamental right to freedom of expression 

of individuals as enshrined in human rights treaties and interpreted by various human rights 

tribunals, may only be restricted by adhering to the strict conditions of permitted restrictions 

and also assumes that when such human right is interfered with and restricted by private actors 

on a daily basis, individuals (users) should have the possibility to file for an effective remedy. 

Both the Oversight Board and ACE aspire and claim to provide effective remedies for content 

moderation disputes as meaningful alternatives to long-established national, regional and other 

supranational redress mechanisms that traditionally require significant financial and human 

resources in addition to legal expertise that tends to deter most users from filing a claim in the 

first place. 

The focus on the Oversight Board and ODS bodies contributes to evaluating their legitimacy, 

independence, and influence on freedom of expression. Moreover, it also affects broader issues, 

 
1  Balkin, Jack M.: Free Speech in the Algorithmic Society: Big Data, Private Governance, And New School 

Speech Regulation. UC Davis Law Review, 51/3 (2018) 1149-1210. 1151. 
https://doi.org/10.2139/ssrn.3038939 

2  Balkin, Jack M.: The Fiduciary Model of Privacy. Harvard Law Review, 134/1 (2020) 11-33. 
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especially concerning the interaction between self-regulation state-led legal systems in 

ensuring effective remedies for rights infringements. 

 

Research aims and research questions 
 
The aim of the present research is to present a comprehensive picture of the state of European 

intermediary regulation, the contribution of the Oversight Board and ACE to the long-

established judicial, administrative remedy mechanisms of Member States, the EU and the CoE 

framework, with an emphasis on the aspects of these complementary novel tools that could be 

improved to better facilitate an effective, transparent and accessible remedy system for social 

media users that present a real alternative to judicial-administrative procedures. 

For the purpose of these aspects, the present dissertation will focus on the following four 

research directions, some of them containing multiple research questions: 

1) Regarding the main factors contributing to social media platforms becoming arbiters: 

 

a. How are social media platforms regulated in Europe and in the US, with a focus 

on platform liability rules for UGC and platforms’ human rights 

responsibilities? 

b. What are the main factors that contribute to social media platforms, such as 

Facebook, moderating content at scale, and to social media being forced into 

the role of online governors? 

 

2) Whether the Oversight Board is a legitimate remedy mechanism: 

 

How does the Oversight Board compare to other entities, and to what extent 

does it fulfil the main requirements of an effective remedy mechanism? Could 

the entity be considered a legitimate actor? 

 

3) How ACE, as an example for ODS bodies, compares to the Oversight Board? 

How do ODS bodies, specifically ACE, compare to the Oversight Board appeals 

process in light of the lessons learnt from the Oversight Board’s first five years 

of operations? 
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4) Proposals for systematic remedies 

What procedural and legislative amendments could contribute to ODS bodies 

and the Oversight Board providing more effective remedies and how the 

network of these entities could be organized to better compensate the 

deficiencies of online content moderation? 

 

Structure of the dissertation 

In sum, the research is organized into eleven chapters, which is led by the introduction (Chapter 

Error! Reference source not found.) and consist of seven main chapters. The first part 

(Chapters Error! Reference source not found.-Error! Reference source not found.) 
constitutes the historical-legislative environment that focuses on the crucial issues of online 

freedom of expression and intermediary liability. The second part (chapters Error! Reference 
source not found.-Error! Reference source not found.) is fundamentally based on the 

contractual regulation of freedom of expression but evaluates the industry’s contractual 

approach against a human rights perspective and additionally it also focuses on the most recent 

extra-judicial remedy mechanisms prevalent in the social media realm. Chapter 11 summarizes 

the relevant findings and attempts to provide answers to the research questions set out in 

Chapter Error! Reference source not found., formulates some recommendations for the 

possible future improvement of alternative dispute resolution mechanisms in relation to social 

media platforms in a way that better equips users to seek redress. 

 
 
Methodology 
 
The research situates itself within an interdisciplinary field, critically exploring how legal, 

institutional, and normative developments can uphold freedom of expression while ensuring 

effective remedies for violations in the evolving landscape of social media service providers. 

For the purpose of answering the research questions, the dissertation primarily employs 

historical-descriptive and analytical methodology, supplemented by a one-on-one style 

interview with the CEO of ACE, Thomas Hughes as a qualitative research method, conducted 

by the author via zoom. The research also explores the legal nature of the Oversight Board as 

it would have been incorporated in the EU, against the standards and elements that are clear 

from the legal provisions and case law of the CJEU and the ECtHR. 



 5 

For the preparation of the present dissertation, besides assembling and analyzing the relevant 

legal provisions, I also had to gather two groups of datasets: 

1) Information on the outcomes, types and other relevant data regarding the decisions of 

the Oversight Board: I have assembled available information from already published 

decisions, transparency reports (quarterly, semi-annual and yearly) and where 

information was unavailable, I tried to find those on the Facebook Transparency Center 

and publications, newsroom of the Oversight Board. Once all relevant data was 

collected, I used statistical analysis to interpret these findings and prepared tables, 

graphs and figures for the purpose of visualizing and describing such statistical analysis. 

 

2) Information on the technical and operational workings of Facebook, the Oversight 

Board and ACE. I collected these data from 

a. the ToS, Community Standards and other policies of Facebook, 

b. the governing documents, LLC Agreement and Trust Agreement regarding the 

Oversight Board,  

c. the Rules of Procedures and the first Transparency Report of ACE, 

d. different online videos and informational materials of the relevant entities, 

e. my personal inquiries and experiences I had as a long-time user of social media 

platforms, specifically Facebook, and 

f. to fill in the gaps left by the first Transparency Report, the Rules of Procedures 

and limited information available on ACE, in order to help my understanding of 

ACE as an entity still in its infancy, I conducted an online interview with the 

CEO of ACE, Thomas Hughes. 

 

 

Main research findings 

 

1. Factors contributing to social media platforms becoming dispute settlers 

 
Considering the conclusions and issues identified in this dissertation, I concluded that there are 

three distinct group of reasons contributing to online social media platforms over moderating 

content, violating users’ freedom of expression and, generally speaking, driving social media 

platforms to proceed cautiously, to the detriment of freedom of expression: (a) overly vague 
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legislation that leaves too much room for interpretation and therefore, uncertainty drives over 

moderation, (b) the technological and financial power possessed by social media platforms that 

make it practically feasible for them to proceed as quasi-arbitrators and (c) social media 

providers’ economic interests and their contractual freedom that remains eventually untouched 

despite both national and regional regulatory attempts. 

(a) Overly vague legislation, with certain terms being interpreted more and more 

extensively by different judicial entities that is gradually more in favor of elaborate 

voluntary measures and permissive towards restricting users’ freedom of expression, 

mostly due to the uncertain distinction between general and specific monitoring 

obligations, showing a worrying tendency towards all-encompassing monitoring and 

filtering that ultimately has a chilling effect of online freedom of expression. 

Regarding the neutrality and passivity condition, the DSA adopted the view that hosting 

service providers only need to remain passive to a certain degree, and may play an 

active role to some extent, as long as they limit themselves to the mere automatic and 

technical processing of the information and that role does not necessarily lead to them 

obtaining knowledge of, or control over, the information. Such approach further 

encourages monitoring as extensive voluntary measures that previously would 

disqualify intermediaries from liability exception, now fit into the passive enough 

condition that still guarantees liability exemption if conditions are met. 

 

(b) Platforms are in possession of more power and the technological means to take action 

on hate speech than any state actors: technological capabilities and institutional power 

vested in social media platforms position them as more effective and responsive actors 

in addressing hate speech. The global reach, technological means possessed by 

platforms and their ability to quickly adapt to technological advancements, make 

platforms uniquely suited to deal with hate speech as the closest actor to user expression 

and prevent future harm as well for similar content. However, such technological means 

also carry with them certain risks and vast amount of uncertainties: systems are not only 

directed at illegal content, but also undesirable content that would be capable of 

deterring users fearing an unsafe environment and therefore, lessen user-engagement 

and decrease ad revenues for platforms and by entrusting and encouraging platform 
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policing, putting constitutional obligations and human right responsibilities on 

platforms mitigates concerns arise surrounding censorship. 

 

(c) Even though social media platforms provide a space for public discourse, which 

unquestionably entails a higher degree of responsibility for respecting fundamental 

rights, but the essence of the platform-user relationship still remains in the ToSs of 

social media platforms which is within the realm of freedom of contract, determined 

unilaterally or predominantly by the platforms. This contractual regulation of online 

expression coupled with insufficient procedural safeguards surrounding content 

moderation result in many deficiencies that threaten freedom of expression. 

 

2. Whether the Oversight Board is a legitimate remedy mechanism 

 
I have concluded that the Oversight Board neither provides an effective remedy, nor can we 

consider it a legitimate element in the overall remedy mechanism system: 

 

a) Facebook’s Community Standards and policies cannot be considered to limit the 

discretion of Meta itself or the Board as in most cases such standards are to be 

understood differently from human rights considerations for the pure reason of Meta 

being a corporation, but no Board decision addresses the basis or reasoning behind such 

deviation; 

 

b) The Oversight Board combines and, on a surface level, bears many hallmarks of the 

courts, arbitral tribunals and international human rights tribunals, it is even somewhat 

similar to the ODS bodies under Article 21 of the DSA. However, it fails to meet the 

essential requirements for it to be considered as a(n effective) remedy mechanism: 

 
a. the Oversight Board is inaccessible to users, there is no real chance that a user 

appeal could be ‘heard’ by the Board, 

b. the entire appeal procedure places users at a disadvantage by reserving more 

influence to Facebook, therefore users are at a disadvantage; 

c. through financial dependence, participation in the appointment and recall of 

Oversight Board members, exercising control over the substantial and 

procedural rules that form the basis of decisions, the Oversight Board neither 
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fulfils the requirements of independence on the institutional nor on the personal 

level; 

d. users do not have any real influence over the composition of the Oversight 

Board and the chosen panel for any appeal deliberation, the Board lacks 

legitimacy, the Oversight Board is undemocratic in this sense; 

e. the Board lacks effective and transparent communication and also being lenient 

with Facebook when it comes to the accessibility and foreseeability of content 

moderation rules: turning a blind eye to Facebook, basing its decisions on 

internal, opaque rules that are not available to users without urging the platform 

to publish such rules; 

f. although the decisions of the Oversight Board are, in theory, binding, the Board 

is more preoccupied with recommendations: there are more recommendations 

published than decisions, even some “binding decisions” are more focused on 

the advisory opinion part than the actual dispute, evaluating the affected policy 

against international human rights law standards and not deciding the appeal as 

a dispute between adversary parties. 

 

3. How ACE, as an ODS body, compares to the Oversight Board? 

 
In my dissertation I opted for the analysis of the procedural rules and procedural realities of a 

concrete example from the numerous ODS bodies, ACE, in order to better highlight what the 

advantages of these bodies might be in comparison to the Oversight Board. Surprisingly, I 

found that the way Meta indirectly finances ACE, still does not hit the threshold of being 

rejected certification due to the lack of independence. 

ACE as an ODS body improved, in terms of the deficiencies identified in case of the Oversight 

Board, namely accessibility was improved, ACE dealt with ten times more review requests 

during the first fourteen months, than the Oversight Board did in five years; however, ACE still 

suffers from two of the most controversial issues that were also the center of attention in case 

of the Oversight Board: lacking accountability and overall transparency surrounding its 

operations. 

 

4. Proposals for systematic remedies 
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The dissertation formulates recommendations and possible amendments in three areas with a 

view to providing users with a more effective and efficient out-of-court redress system that 

would give them a realistic opportunity to challenge platform decisions and thus, obtain 

appropriate redress: 

Ad. a) Legislative changes for better freedom of expression protection: Eliminating some of 

the vague terminologies from legislation that encourages platforms to over moderate UGC and 

addressing the gaps between constitutional protection of freedom of expression and the low 

threshold afforded by contractual documents would ensure that less freedom of expression 

violations occur on social media platforms in the first place. 

Ad. b) Amendment of the rules of procedures, specialized ODS system, transparent 

communication for effectivity and appropriate signposting: Firstly, entities certified to deal 

with contradictory matters should ensure that their rules of procedures are in line with the 

requirements of effective remedies Secondly, creating a cooperative network of specialized 

ODS bodies and other platform-founded mechanisms could better facilitate the needs of users 

when it comes to appropriate redress. And thirdly, avoiding misleading advertising regarding 

and incomplete signposting for different redress mechanisms could streamline appeals in the 

correct direction, ensure timely and appropriate remedy for freedom of expression violations 

that are free from the platforms’ economic interests and consider human rights, avoid 

unnecessary backlog, mass-refusals. 

Ad. c) As the apparent phasing out of the dispute settlement impact of the Oversight Board 

suggest, the Board and similar entities would be better suited to address policy concern and 

provide advisory services prior to enacting different policies and their amendments. 
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