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Brief introduction
The course is embedded in the general framework of the balance drawn between human rights and civil liberties on the one hand and public order, public security, crime prevention and prosecution on the other. From another viewpoint the course will demonstrate the shift away from national criminal sovereignty and the gradual move towards the intergovernmental method in the area of EU criminal justice.

The first aim of the course is to give a good understanding of the European Union’s fundamental rights protection mechanism including the case law elaborated throughout the past decades, and also including the most recent developments in the jurisprudence of the Court of Justice of the European Union (CJEU). Content and status of the Charter of Fundamental Rights will be discussed, the role of the Fundamental Rights Agency, the relationship between the Charter and the European Convention on Human Rights, as well as that of the highest European courts, the CJEU and the European Court of Human Rights will be explored. The course aims at making students understand the overall fundamental rights protection system of the Union, the tensions and interplay between the various organs responsible for the enforcement of human rights on the European continent, and to provide students with an intelligent approach to handle human rights cases involving a European element.

The second aim of the course is to introduce students into European criminal justice. Course participants will be made familiar with the initial steps taken under the headings ‘Justice and Home Affairs’ and later ‘Police and Judicial Cooperation in Criminal Matters’, i.e. under the former third pillar of the European Union. The Lisbon Treaty, i.e. Title IV of the Treaty on the Functioning of the European Union currently in force will be addressed in more detail and how criminal law is addressed in an area of freedom, security and justice by most of the Member States. Relevant parts of the Tampere, Hague and Stockholm multi-annual programs, and the Action Plan implementing the last will be singled out. Institutional actors in the area of criminal justice, and the strengthened role of the European Parliament will be presented before discussing the merits of police cooperation, judicial cooperation, external cooperation in criminal justice (with an emphasis on EU-US counter-terrorism co-operation), mutual recognition (including a discussion on the European Arrest Warrant), the principle of availability (including the Prüm Treaty and implementing legislation) and substantive criminal law. Leading cases of the Court of Justice of the European Union will highlight the main issues in the development of EU criminal justice.
Course materials
The main course materials are the readers specifically designed for the present course:

Petra Bárd, EU Human Rights and Criminal Justice, Parts I-II

Class 1

History of EU integration. Vertical and horizontal separation of powers.

The class addresses the history of European integration starting with the initial calls for a „United States of Europe” and the main integration theories will be discussed.

Principles of vertical separation of powers will be addressed, and the division of powers between the institutions will be scrutinised.

Readings:
Craig, Paul and Gráinne de Búrca, The Development of European Integration

Piris, Jean-Claude, The Difficult Ratification of the Lisbon Treaty

Weiler, Joseph, The Political and Legal culture of European Integration [recommended]

Jaszi, Oscar, The United States of Europe [recommended]

Class 2
The legislative process, legal instruments and their nature. The Court of Justice.
The various EU legislative processes will be addressed and the legal instruments issued by these will be analysed. Students are required to consult the website of the European Union discussing the main EU lawmaking procedure, the so-called ordinary legislative process.
Students will be introduced to actual cases exemplifying how the EU’s judicial mechanism works, how the power of the Court of Justice of the European Union is used to create and interpret the law, and an insight will be given into the practical impacts of its decisions. The main procedures before the CJEU will be discussed and the role of national courts will be addressed.

Oral assignment:

Please check the ordinary legislative procedure at http://www.europarl.europa.eu/external/html/legislativeprocedure/default_en.htm
Class 3
Citizenship. Equal treatment. 
The single market and the evolving concept of European citizenship will be evaluated in light of the ECJ’s case law.

The respective sources of primary and secondary EU law addressing discrimination – first and foremost workplace discrimination – will be studied.

Readings:

Rosas, Allan – Lorna Armati, Civis Europeus Sum

Bárd, Petra, Is László Sólyom a European Citizen? Hungary versus Slovak Republic [recommended] 

Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation  

Bárd, Petra, The Rights of Persons Living with Physical Disabilities [recommended] 

Class 4
Fundamental rights 
Discussion of the initial case-by-case development of Community-wide fundamental rights protection will be followed by later instruments tackling discrimination and other aspects of fundamental rights. The Charter of Fundamental Rights will be discussed and compared to the European Convention on Human Rights.

The possible EU accession to the European Convention on Human Rights and its consequences will be addressed.

Readings:

Charter of Fundamental Rights of the European Union 
Scott, Douglas, The EU and Human Rights after the Treaty of Lisbon, 2011 
Szalayné Sándor, Erzsébet– Ágoston Mohay, Multilevel Protection of Fundamental Rights in the European Union and in Hungary 
Mohay, Ágoston, Back to the Drawing Board? Opinion 2/13 of the Court of Justice on the Accession of the EU to the ECHR – Case note [recommended] 

Class 5

History and principles of the AFSJ. Mutual recognition. Principle of availability.

The origins of the idea of a European Union criminal justice system will be addressed, including also promising, but ultimately failed attempts, such as the Corpus Juris project. The relevance of the three pillar system created by the Maastricht Treaty; the Area of Freedom, Security and Justice created by the Amsterdam Treaty; the multi-annual Tampere, Hague and Stockholm programs and the relevant provisions of the Lisbon Treaty will be discussed.

The principles introduced by the Tampere program will be covered: that of mutual trust and mutual recognition as opposed to harmonization. Existing legal instruments will be discussed as examples illustrating the operation of the principle of mutual recognition in practice. The European Arrest Warrant will be singled out from among these instruments in order to highlight the success and difficulties of mutual recognition based EU laws.

The principle of availability as introduced by the Hague program will be addressed. The idea underlying the principle as formulated by the European Commission is that “Effective maintenance of law and order and the investigation of cross-border criminality in an area of free movement cannot be allowed to be impeded by cumbersome procedures for the exchange of information.” The Luxembourg Council Presidency clarified the meaning of efficient 
information exchange among Member States: “The aim is obviously that as large a list of information categories as possible is exchangeable with as little effort as possible (ie:  requiring a minimum of formalities, permissions, procedures, if any).” According to the criticism the principle of availability is nothing else but a “classic example of how EU governments have used the ‘war on terrorism’ to give the emerging EU state sweeping powers of surveillance and control.” (Statewatch)

This tension will be illustrated through the example of forensic genetic databanks and the exchange of DNA profiles for the purposes of crime prosecution, as regulated by the Prüm Treaty and the relevant EU framework decisions.

Readings:
Mitsilegas, Valsamis, The Constitutional Implications of Mutual Recognition in Criminal Matters in the EU 

Bárd, Károly, The Impact of the Lisbon Reform Treaty in the Field of Criminal Procedural Law 

Komárek, Jan, European Constitutional Pluralism and the European Arrest Warrant: Contrapunctual Principles in Disharmony 

Herlin-Karnell, Ester, The Journey of Criminal Law in the EU [recommended] 

Bárd, Petra, The European Arrest Warrant in Hungary [recommended] 

Bárd, Petra, Forensic Genetic Databases [recommended]
Class 6
Victims’ rights in the EU. Hate crimes in the EU.
Criminal policy has long been preoccupied with why people commit crimes, what works as deterrence or prevention, what is a just sanction. It was not until very recently that the abandoned role of the victim has come to the forefront, as a result of the victims’ rights movement striving to have the conflict reprivatised by the victim. Directive 2012/29/EU on establishing minimum standards on the rights, support and protection of victims of crime and its predecessor, Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings fit into this worldwide trend. Beyond the black letter law ensuring that victims of crime receive appropriate information, support and protection and are able to participate in criminal proceedings, potential dangers will also be addressed. From the defendants’ viewpoint, some of their due process guarantees might be irreconcilable with some victims’ rights, mainly access to justice rights, and victims’ rights might also clash with victims’ own wishes. The latter point will be illustrated through two ECJ decisions. 

The class addresses hard and soft laws tackling bias crime or hate crime in the EU’s Member States. Hungary will be singled out as a case study. 
Readings:

Directive 2012/29/EU on establishing minimum standards on the rights, support and protection of victims of crime 

Bárd, Petra – Andrea Borbíró, Victims’ Rights Developments in the EU [recommended]
Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain 
forms and expressions of racism and xenophobia by means of criminal law 

Garland, Jon – Neil Chakraborti, Divided by a Common Concept? Assessing the Implications of Different Conceptualisations of Hate Crime in the European Union 

Bárd, Petra, Hate Crimes in Hungary [recommended] 
Assessment

The final grade is based on in-class participation [40%; including presence, oral assignments and active participation in discussions] and a take-home exam [60%]. 

