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The impact of the Rome 1. and Rome II. Regulations on the national conflicts rules of the
Member States with special regard to the central European countries

1. Introduction

A new chapter in the process of the unification of the private international law (PIL) regimes
of the Member States (except for Denmark, which as a result of its own Protocol to the
European Community Treaty, does not participate in the adoption of acts in relation to justice
and home affairs matters) has started with the entering into force of the Rome II and Rome I
regulations in 2009. As the honourable Mrs. Justice Slade has correctly stated in the
Homawoo case: ,,Rome Il introduced a new uniform EU-wide regime for determining the law
applicable to non-contractual obligations.”' The same applies to the conflicts-rules on
contractual obligations in connection with Rome I. However, some differences between the
two regimes should be noted which might have consequences in the reaction of the national
legislations of the participating member States. Since Rome II had practically no antecedents
in the European regime, its entering into force has caused considerable changes in the way of
determining the applicable law for most extra contractual relationships in all Member States.”
Rome I on the other hand was based on the Rome Convention® which entered into force on
April 1% 1991 after the 7th ratification in Belgium, France, Germany, Italy, Luxemburg, The
Netherlands and the United Kingdom. Its system was well known since its publication in the
Official Journal in 1980, and the same applies for its official commentary by Mario Giuliano
and Paul Lagarde.” It has been commented upon in many articles and legal textbooks all over
the world and it was also well known by legal scholars and practitioners in the new Member
States, which have ratified it only recently. Some European countries — e.g. Finland - have
adopted a similar contract-conflicts system to that of the Rome Convention even before they
had acceded to the Community and became parties to the Convention.” For those Member
States in which the Rome Convention was in force and which had become an integrated part
of the system of PIL more than a decade before the change of regime last year, that change is
less dramatic than for those which — like most of the Central and Eastern European countries -
had not made use of the possibility of what is termed “voluntary adaptation”. For the latter the
changes followed in two steps. The entry into force of the Convention had already caused
considerable changes in the regime of the contracts conflicts rules. Before the Rome
Convention entered into force, those countries had applied a universal conflicts regime for all
contractual obligations. Suddenly they had to face a basically two-fold regime of the
applicable law on contractual obligations: the conflicts rules of the Convention for contracts
falling under the scope of the Convention and their national conflicts-rules for contracts
outside of the scope of the Convention. For some categories of contracts — such as insurance
contracts — the system was even more complicated, since for a part of the insurance contracts
the conflicts rules of the respective directives designated the applicable law. The group of the
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ten countries which acceded to the Community in 2004, and for which the convention entered
into force at different times during 2006 and 2007 compared to other Member States were all
aware of the fact, that the newly established regime would not be in force for a long time.
They knew that work had started some years earlier in order to reform the contracts-conflicts
regime of the Community. The revision of the Convention, which was launched by the
Vienna Action Plan in January 1999,° went further with the publication of the Green Paper in
December 2002.7 In December 2005 — already after the accession of the group of ten but
before the entering into force of the Convention — the Commission proposed the adoption of a
Rome I regulation.® It was obvious under those circumstances that the regime of the Rome
Convention was only going to be a provisional one and it would soon be changed by the
Rome I. Regulation. Though the new Member States were participating in shaping the final
version, they had neither enough time nor experienced experts to have a real influence on the
final version. Negotiations on this regulation concluded in December 2007.

The situation was different in the non-contractual sphere. The regime established by Rome II
was new for all Member States and changed the conflicts-rules in all participating Countries.
In the case of Rome II the new Member States had even less chance to influence the outcome
of the drafting. As it is known, Rome II. was published on July 31% 2007° and Rome I almost
a year later on 4™ July 2008." In the following we shall try to give an analysis of the
reactions of the national legislators of Member States to the entry into force of the two
regulations.

I1. Possible strategies of the Member States in connection with the new conflict regimes
A. No amendment of the internal choice of law rules

Theoretically the Member States had two options. The first option was rather simple: Not
doing anything. According to that strategy no changes of the internal conflicts rules are
needed, at least for the time being. It follows from the precedence of the EU law over the
internal laws of the Member States that, in the sphere of the scope of their application, the
rules of the regulations are to be applied. Moreover, in most of the new Member States there
are constitutional provisions which articulate and guarantee the precedence of EU law over
internal law. If the national legislator did not want to create a uniform regime for the
applicable law in contractual and non contractual obligations falling under the regime of the
regulations and for those which remained outside the material scope of Rome I and Rome II it
could avoid action. It is of course another question how long this situation — which can be
rather inconvenient for the courts and other actors who have to apply those norms — will last.
All countries of the Central and Eastern European region do have national acts on the conflict
of laws. Some of them are rather new, drafted after the political and economic changes in
former socialist countries, like the Romanian Act on PIL from 1992, and the Slovenian Act on
Private International Law and Procedure Act (PILPA) the first Draft of which dates back to
1995 and which entered into force in 1999."" The Hungarian Act on PIL of 1979 belongs to
those laws of the region which were drafted in the late sixties and in the seventies and was
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made almost at the same time as when the Austrian Code of 1978 was prepared. There is a
third group of PIL acts of the region. The acts belonging to that third group entered into force
in the early or mid-sixties, like the Czech and the Slovak (former Czechoslovak) PIL code in
1963 or the Polish PIL Act in 1965. Although those Acts belonging to the second and third
groups have undergone a series of modifications'*"® | their provisions on contractual and
extra-contractual obligations differ considerably from the regimes of Rome I and Rome II.

To my knowledge, no reaction of the legislator in connection with Rome I and Rome II can be
observed in Poland, the Czech Republic or Slovakia. The reason for the silence of the
legislators is similar in all those countries. Because of the precedence of EU law over national
law there was no immediate need to react.

In Poland there are two different approaches concerning the modernisation of the PIL Code.
The initiator of drafting a new Code is Prof Pazdan from Katowice University. Several drafts
had already been prepared but it is unlikely that the Polish Parliament (the Sejm) is including
it on its agenda during the present term. The last version of the draft was published in 2009."
The 2009 draft deals in its Chapter 1 General Provisions in Art. 5 with the question of the
hierarchy of national choice of law provisions, international treaties and European law in
general. In Chapter 7 Obligations it expressly refers to Rome I (Art 26) and Rome II (Art 33).
Another influential professor, a former member of the Constitutional Court, Prof. Maczynski,
opposes the idea of a new codification. In such a situation it is not surprising that the Polish
legislator did not react immediately on Rome I and Rome II.

In the Czech Republic the situation is similar to the Polish one. The legislator does not act and
relies on the precedence of EU law over national law. The conflicts rules of the Act 97/1963
on contracts and torts are not applied for legal relationships which are covered by Rome I and
Rome II. Some authors have expressed their private opinion that simple ignorance may also
have played a role in neglecting the problem. Besides a slow codification process of the PIL
as part of the new Civil Code is also on its way but its end is not foreseeable yet. This
position can be summarised as doing nothing means not doing any harm.

B Modification of the national PIL rules in force

The second option is to amend the PIL Codes or relevant Acts in force. This second option
was followed by some old Member States like Germany, Austria and the United Kingdom.

The United Kingdom has amended its Contracts (Applicable) Law Act 1990 by the Law
Applicable to Contractual Obligations (England and Wales and Northern Ireland)
Regulations.'” The amendment has changed the provisions on limitations and has extended
the application of Rome I. to Gibraltar. It has also amended its Financial Services and Markets
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Act 2000 (Law Applicable to Contracts of Insurance) Regulations'® and made use of the
possibility of the extension of party autonomy offered by Art 7 paragraph 3 of Rome I. in
certain insurance contracts through provisions of national conflicts rules.

Austria has also changed its Act on PIL."” The reasoning of the governmental draft'®
underlines the importance of creating a clear situation and avoiding misunderstandings as far
as applicable law is concerned. An opposing alternative - which is also mentioned in the
materials — would have been doing nothing for the time being, waiting with these
modifications until a comprehensive recodification of the PIL Act. The government opted for
action and modification in order to clear up the situation and guarantee legal certainty. The
Austrian Act on PIL was modified by a Modification Act from 17.11.09. Apart from only
technical changes (e.g. reference to the Rome Convention in Art. 35 and 50 of the PIL Act
had to be modified and reference had to be made to the respective Regulations), there are also
modifications which alter the law in order to make use of the broader possibility of choosing
the applicable law in certain insurance contracts not mentioned in Art 7 paragraph 2.
According to Art 7. paragraph 3, a choice can be broader than that permitted by lit. a, b, and e
for Member States wishing to grant a greater freedom of choice of the law applicable to the
insurance contract: According to § 35.a:

(1) Die Parteien eines Versicherungsvertrages, fir den Art. 7 Abs. 3 der Verordnung (EG) Nr.
593/2008 Rechtswahlmdoglichkeiten erdffnet, kdnnen in den Fallen des Art. 7 Abs. 3 lit. a, b und e der
Verordnung jedes andere Recht ausdriicklich oder schlissig bestimmen.

(2) Ubt der Versicherer seine Tétigkeit in dem Staat aus, in dem der Versicherungsnehmer seinen
gewdhnlichen Aufenthalt hat, oder richtet er seine Tatigkeit auf irgend eine Weise auf diesen Staat
oder auf mehrere Staaten einschlie3lich dieses Staates aus, so darf die Rechtswahl nach Abs. 1 nicht
dazu fuhren, dass dem Versicherungsnehmer der Schutz entzogen wird, der ihm durch diejenigen
Bestimmungen gewahrt wird, von denen nach dem Recht, das mangels Rechtswahl anzuwenden
ware, nicht durch Vereinbarung abgewichen werden darf.

In international contract law the possibility of choosing the applicable law also remains the
basic rule for contracts not falling under the scope of the Rome I. regulation. The modification
expressly introduces the objective connection to the law of the place of habitual residence /
place of business of the person effecting the characteristic performance. For extra-contractual
legal relationships not falling under the scope of Rome II, the Act provides the possibility of
choosing the applicable law (Art 48.) As an objective connecting factor for extra-contractual
legal relationships the law of the place of wrong applies.

Art 48 (1) AuRervertragliche Schadenersatzanspriche, die nicht in den Anwendungsbereich der
Verordnung (EG) Nr. 864/2007 uber das auf aul3ervertragliche Schuldverhéltnisse anzuwendende
Recht (Rom I1), ABI. Nr. L 199 vom 31. Juli 2007, S. 40, fallen, sind nach dem Recht zu beurteilen, das
die Parteien ausdriicklich oder schliissig bestimmen (8§ 11).

(2) Ist fUr ein solches Schuldverhaltnis eine Rechtswahl nicht wirksam getroffen, so ist es nach dem
Recht des Staates zu beurteilen, in dem das den Schaden verursachende Verhalten gesetzt worden
ist. Besteht fiir die Beteiligten jedoch eine starkere Beziehung zum Recht ein und desselben Staates,
so ist dieses Recht mal3gebend.
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Germany has also changed its Act on PIL with two separate modifying Acts concerning the
extra-contractual obligations' and the contractual obligations.”® The new Art 3 of the
modified Act regulates the hierarchy of the directly applicable regulations of the EU, the
provisions of international treaties as they became part of national law and the provisions of
the Act. Among the directly applicable provisions of EU-law it expressly mentions both
regulations as such which precede the application of the respective provisions of the Act.”’

As far as international contract law is concerned, the situation was quite different from the
one of the incorporation of the provisions of the Rome Convention into the Introductory Act
to the Civil Code (EGBGB) in 1986. The incorporation had been a hotly debated issue then,
now it is common understanding that the national legislator did not have much leeway. The
previous Arts. 27-37 EGBGB were cancelled. Art. 11. on the formal wvalidity of
Rechtsgeschiften (which include not only contracts, but also declarations of a party with
binding effect) was not cancelled, but had to be amended. Though Rome 1. Art 11. regulates
the formal validity of contracts, it does not extend to binding declarations, so the German
legislator decided to deal with this problem in a separate section. The previous subsection 4 of
Art. 11. (requirements of formal validity of contracts the subject matter of which is a right in
rem in immovable property) was omitted, since it is now regulated by Art.11. (5) Rome I. Art
12. of EGBGB remained in force, although the same regulation is contained in Art. 13 Rome
I. The only difference is that Art 12 is to be applied generally and that is the reason it had not
been cancelled. Since it does not apply to matters (Rechtsgeschifte) of family law, and
succession and dispositions on immovables situated in another state, it only repeats Art. 13 of
Rome I. which does not cause any harm, in to the view of the German legislator.

A new seventh section (Siebter Abschnitt Artt. 46a b and c) was added to the Act. This
section contains the provisions implementing the rules of Rome II. (first subsection: Art 46a
environmental damages) and Rome 1. (second subsection Art 46b consumer protection for
special areas and Art 46¢ obligatory insurance contracts).

As far as Art. 46b is concerned, its provisions deal with the problem of the dualistic regime
(directives and Rome I) of the provisions concerning consumer protection. Though Rome I.
has extended the scope of its provisions on consumer contracts compared to the provisions of
the Rome Convention, it did not make an end of the dualistic regime. According to Art. 23,
with the exception of Art 7 (insurance contracts), Rome I shall not prejudice the application of
those provisions of Community law which, in relation to particular matters, lay down conflict-
of law rules relating to contractual obligations. Those provisions are not listed in the Annex of
Rome I as originally planned. The new provision of Art 46b is determining the criteria of the
close connection with the territory of a Member State of the EU or of the EEA. It differs from
the previous Art 29a insofar as the definition of close connection is harmonised with the
respective provisions of Art 6. Rome 1. Additionally six consumer protection directives are
listed in subparagraph 4. The provisions of the German Civil Code (BGB) on timeshare
contracts for flats are also to be applied when the dwelling house is situated in one of the
States mentioned above. Art. 46b does not contain a ,,better law” provision. The law of a third
State chosen by the parties does not apply, irrespective of its content.

As far as Art. 46¢ is concerned, its subparagraph 1 implements Art. 8. (4) ¢ of the 2nd
directive on direct insurance. This provision is not new. Now it is integrated into rules of the

1 Gesetz zur Anpassung der Vorschriften des Internationalen Privatrechts an die Verordnung (EG) Nr. 864/2007
vom 10.12.2008, BGBI. 2008 I, 2401

2% Gesetz zur Anpassung der Vorschriften des Internationalen Privatrechts an die Verordnung (EG) Nr. 593/2008
vom 25.6.2009, BGBI. 2009 I, 1574

21 A thorough analysis of the new provisions concerning the applicable law on contracts is given by Martiny,
Dieter: Neues deutsches internationals Vertragsrecht. RIW 2009 pp.737-752



EGBGB on obligatory insurance. Subparagraph 2 is a new provision on obligatory insurance
contracts. It makes use of the possibility of derogation given by Art. 7. 4 b. according to
which a Member State may lay down that the insurance contract shall be governed by the law
of the member State that imposes the obligation to take out insurance.

As far as Rome II. is concerned, there are some amendments and additional rules to the
internal provisions of the former provisions of the EGBGB on extra-contractual
relationships.”> The German legislator did not want to give up the national rules on extra-
contractual relationships which had been adopted only a decade earlier, so a double-system
exists.

Art 44 has been amended insofar that it refers now to Rome II, instead of the general
provisions on torts of Art 40 EGBGB. New is the provision of Art.46a on environmental
damage. Though environmental damage is regulated by Rome II and Art. 7. gives the
possibility of choice between the law of the place where the damage occurred and the one of
the place of wrong, it does not declare how long the possibility of choice exists. The German
legislator has made use of the possibility given by preamble section 25 of Rome II** and has
limited the time-interval of the possibility of choosing the law of the country in which the
event giving rise to the damage occurred. This restriction is in harmony with the time
limitation of the general rule of Art. 40 EGBGB for delicts not falling under Rome II.,
although the provision of Art. 40 in itself is exactly the opposite of that of the Regulation.
According to Art. 40 EGBGB the general rule is application of the law of the country where
the event giving rise to the damage occurred, but the person seeking compensation for damage
can choose the law of the country where the damage occurred.

ITI. The Hungarian approach: Amendments of the PIL Act of 1979.

The Hungarian approach is — as far as the method is concerned — in line with the English,
Austrian and German method. Hungary has amended its Act on PIL by Act IX. 2009** (in the
following referred to as ,,Modifying Act”) with regard to Rome I and Rome II. However that
amendment cannot be deemed as satisfactory. It created more problems and contradictions
than it had aimed to solve. The Hungarian PIL Act (in the following referred to as ,,Code”)
was gradually modernised and adapted to the requirements of Community law over the past
10-15 years. In the area of the law of contracts a new provision entered into force for
consumer contracts in 1998% and for individual employment contracts in 2001°°. Those new
provisions have been criticised by legal scholars for their one-sidedness, giving the protection
of the Hungarian law only to consumers and employees whose contracts would have been
governed by Hungarian law in the absence of a choice?’. That failure was corrected in 2005
with regard to employment contracts only. Another small amendment had to be made in
connection with insurance contracts, with regard to the implementation of insurance

22 The motives of the German legislator are analysed by Wagner, Rolf: Aenderungsbedarf im autonomen
deutschen internationalen Privatrecht aufgrund der Rom II. Verordnung ? IPRax 2008 pp.314-318

# According to preamble section 25 second sentence: ,, The question of when the person seeking compensation
can make the choice of the law applicable should be determined in accordance with the law of the Member State
in which the court is located”

** Act No. IX. 2009. M.K. 2009/35. Critical analysis by: Vékas: A nemzetkozi maganjogi torvény modositasarol
Magyar Jog 2009/6 p 321., Katalin Raffai — Sarolta Szab6: Selected Issues on Recent Hungarian Private
International Law Codification Acta Iuridica Academiae Scientarium Hungaricae 51. No. 2. p136-. especially
148-151 and 152-154pp

2 Act No. CXLIX. 1997. Entering into force on 1. March 1998. Repealed by Act No. IX. 2009.

% Act No. XVI. 2001. Entering into force on 1. 7. 2001. Amended by Act CLIV. 2005. Repealed by Act No. IX.
20009.
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directives®®. Apart from the above-mentioned small modifications, the provisions of the Code
have not been altered. It means that Hungary did not try to adapt its international contract law
voluntarily to the provisions of the Rome Convention. When the Rome Convention was
ratified and entered into force, its provisions became part of the Hungarian PIL. As a
consequence of that, the Hungarian international contract law has become a law with a dual
structure. The Rome Convention had to be applied to those contracts which were covered by
its scope, and the provisions of the Code had to be applied to contracts outside of the scope of
the Convention.

In the field of non contractual obligations regulated by the Code (delictual liability and unjust
enrichment), no amendments took place. The provisions have not been altered in spite of the
need for modernisation and in spite of the criticism from the academic sphere since the late
eighties of the past century.

As Rome I and Rome II were promulgated, the Hungarian legislator decided to amend the
Code. The main goal of the Modifying Act IX. 2009. — as declared by the official reasoning —
was twofold. It aimed to harmonise the Hungarian PIL with the unified European provisions
on the applicable law for contracts and extra-contractual relationships and to modernise the
national conflicts rules. At the same time — not in connection with Rome I and Rome II — the
Modifying Act amended the provisions on the personal law of natural persons. It has limited
the scope of the Hungarian lex personae for persons having more than one nationality, giving
them a choice of which of their national laws shall govern their names. That modification was
made with regard to the decision of the EJC in the Garcia Avello case®’.

General remarks to the modification by the Modifying Act
1. Precedence of the Regulations over national choice of law provisions

The official goals of the modifications declared by the Modifying Act seem to be acceptable.
Choice of law rules and their application has become rather complicated in the past decade
and especially since the accession of Hungary to the European Community. Judges need to
have clear guidance as to which choice of law rules have to be applied. As such it is important
from a practical point of view that reference has been made by the Modifying Act to the
respective Regulations, and their precedence over internal choice of law rules, at the top of the
relevant provisions of the Code on contracts and on extra-contractual relationships. The
subsidiarity of the internal choice of law rules is not a new phenomenon. There is a provision
in Art. 2 of the Code, according to which international treaties precede over the provisions of
the Code. The situation has become more complicated with European law becoming part of
Hungarian law. Though the precedence of European law over national law is absolutely clear
in doctrine and follows from the Treaty of Accession, it is important to have provisions
making it absolutely clear for practicing lawyers. It is another question whether these
provisions are in their right place. Since the question is a general one, clearly connected to the
application of the Code, it can hardly be contested that from a purely theoretical point of view
its proper place is among the general provisions in Art. 2. That is the opinion of Lajos Vékas,
who has criticised the modifying Act on that point™. He is right when he argues that the
precedence of the provisions of European law in general over internal choice of law rules
should have been placed into Art 2. He is right that there are some provisions of both
regulations which have an impact on provisions which are regulated in the Code with a
general character and differ from the respective provisions of the regulations. Such are, e.g.

2 Amendment of § 25. k) by the Act No. XLVIIL. 2004.
29 C-148/02. Carlos Garcia Avello v. Belgian State [2003] ECR 1-11613.
30 Vékas: Op. Cit. 23 supra



the provisions on renvoi and on ordre public. The general rules of the Code permit the
reference back to Hungarian law until the regulations exclude renvoi in general in
relationships where they have to be applied. Ordre public seems to be treated the same way
by the Code and by the regulations; the regulations do not however order the application of
the lex fori as a substitute for the applicable law whose application is refused on public policy
grounds. Some authors see in this difference an intentional gap and this gap could open the
gate for more sophisticated solutions®'. I however do not think that any court would apply any
other law than lex fori as a substitute to the foreign applicable law omitted because of
offending the ordre public of the forum.. The difference between the way the regulations and
the general rules of the Code treat renvoi is not cleared by the Modifying Act. There is no
doubt that the Modifying Act is not clear on this point. One should note however that the
reference to the precedence of the provisions of the regulations over internal conflicts rules
involve the modified application of provisions of a general character irrespective of the
position of the reference in the General Part or in the Special Part of the Code. One can only
be sorry that regulations belonging to the area of international civil procedure which have a
precedence over the respective provisions of the Code, like Brussels I and other regulations,
are not referred to in the Code although the Code contains provisions on jurisdiction and
enforcement of foreign judgements. The only exception is Regulation 1206/2001/EC on
taking evidence. Taking that into consideration I would have preferred a parallel solution.
That means a general provision on the precedence of provisions of European law over internal
conflicts provisions with the modification of Art 2 and reference in the Special Part of the
Code to the precedence of the provisions of the respective regulations in all relevant chapters
(contracts, torts etc.) This might not have been a dogmatically clear solution but safe from the
point of view of practice.

2. Two separate and not harmonised systems

The Modifying Act has helped to clear a question which, though theoretically never contested,
had been misunderstood by some officials in Hungary at the beginning of the period of
preparing the drafting of the regulations. It is now clear that the provisions of Rome I and
Rome II are not to be applied only in EU-internal situations, but also in relations with third
countries whenever the contract or the extra-contractual relationship is covered by the scope
of the regulations. The choice of law rules create a loi uniforme for all Member States except
Denmark. This kind of universality is different from the universal application defined in Art.
2. of Rome I. and Art. 3. of Rome II., and does not have anything to do with the question
whether the law to be applied is the law of a Member State or that of a third country. It is a
question of legal policy whether we prefer to have two separate and different choice of law
regimes; for the legal relationships falling under the scope of application of the regulations,
and for the ones not covered by them. The Hungarian solution is in this respect rather
unlucky. The Modifying Act made things more complicated instead of clearing the situation.
The Hungarian legislator could not properly use the leeway left open for him by the
regulations. It has tried to modify the national choice of law rules up to a certain degree but at
the same time it did not want to give up the old constructions of the Code. The outcome is a
mixture of old and new rules hardly manageable for practitioners. Not doing anything would
have been better then mixing old and new provisions. The right method would have been

3! Boytha: A szerz6i jogok atruhazasara iranyadé jog meghatarozasanak és alkalmazasanak kérdései In: Liber
Amicorum Studia P. Gyertyanfy Dedicata Budapest 2008 p.130.

32" Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member
States in the taking of evidence in civil or commercial matters (OJ L 174, 27.6.2001, p. 1-24) § 68. sections 5
and 6 of the Code refer to that Regulation



changing only as much as unavoidable and necessary, in order to create a harmony between
the internal provisions and those of the regulations. In the following we shall have a closer
look at these modified national choice of law rules.

3 The modified provisions in international contract law
A The new provisions on the freedom of choice

The provisions of the modifying Act declare the freedom of choice of the applicable law with
a wording which is rather unfortunate and can easily be misunderstood. The intention of the
legislator was to create a harmony between the provisions of Rome I and the provisions of the
Code. There is no doubt, that the original text of the Code did not say much in this respect. It
only declared that ,,the law applicable to the contract is the law chosen by the parties at the
conclusion of the contract or later”. It did not contain provisions on a tacit choice, a partial
choice or other details. It has been agreed by theory and practice, however, that this laconic
provision of the Code should be interpreted in a way that it extends to all questions provided
for in the Rome Convention except third party protection™. It may be true that Hungarian
courts did not make use of all the possibilities which this broad interpretation has offered. The
court practice had been rather conservative. The courts had only rarely accepted a tacit, or a
partial choice of law or a modification of the law previously chosen. The modification Act
tried to include the detailed provisions of Rome I into Art 25 of the Code but it did not want
to give up the logic of the original system. The new provision on the freedom of choice is
vague and unclear. According to Art. 25: ,,For a contract the law shall be applied which the
parties have chosen at the conclusion of the contract or later for the whole contract or only
for a part of it. The choice shall be express or shall be demonstrated with reasonable
certainty by the terms of the contract or the circumstances of the case.”

One can only assume that the Hungarian legislator wanted to guarantee the freedom of choice
for the parties essentially in the way Rome I. does. This goal could not be achieved. The text
is confusing and misleading. Firstly, it creates the impression that a partial choice can only
lead to the application of the law partially chosen for the whole contract. Secondly, it is
misleading insofar that one might think that a tacit choice could not be clearly demonstrated;
the lower degree of reasonable certainty would do. In other words, the new text of Art 25
seems to suggest that the requirements of the Rome Convention became part of the Hungarian
law in this respect and the more severe provisions of Rome I should not be followed. I assume
that the failure lies in a faulty translation. It could otherwise hardly be explained why the
official Hungarian text of Rome I contains the same failure. The Hungarian text of Rome I is
incorrect in many places*, but the misleading wording of the provision on the tacit choice is
most astonishing. Both texts should be corrected at that point without delay. The present
wording may lead to the erosion of the borderline between a purely hypothetical and a tacit
choice and is therefore dangerous. The modification could have cleared a further question
unanswered by the original version of the Code and by Rome I too. That is the time limit of
the choice. The modification repeats the vague wording of the original version: ,,at the time of
the conclusion or later”. In my opinion a choice and/or a modification of an earlier choice is
possible until the closure of taking the evidence at the first instance in the civil procedure.

33 Madl, Die Parteiautonomie im ungarischen Internationalen Privatrecht, Acta Iuridica Academiae Scientarium
Hungaricae 1989, p 291

3 Burian: Eurdpai kollizios jog magyarul — nyelvi pontatlansagok a Roma I. rendeletben (European choice of
law rules in Hungarian — linguistic unpunctualities in the Rome I Regulation) In: Liber Amicorum Studia L
Vékas Dedicata Budapest 2009. pp 45-64



Hungarian courts are in this respect not so severe. According to court practice changing the
applicable law by choice is possible at the second instance as well®”.

B. The provisions on the applicable law in the absence of a choice

The reasoning of the Modifying Act rightly observes that there are only a few contractual
relationships which are not covered by Rome I. The contractual relationships outside of the
scope of Rome I. are the domain of internal conflicts rules when not regulated by international
treaties. The Hungarian legislator did not use its freedom completely. It should be noted that
some of the topics mentioned by Art. 1. section 2. of the Rome I. regulation are traditionally
not qualified as contractual relationships under Hungarian law. Such questions as status and
capacity of natural persons belong to pre-questions which are qualified independently and are
governed by the lex personae. But there are some legal relationships which could have been
regulated, like agreements on matrimonial property, agreements on succession, arbitration and
choice of court agreements, and the scope of agency. On the other hand there are some
questions which unnecessarily repeat the provisions of the regulation, such as the choice of
law rule on contracts for the sale of goods by auction. The rule is the same: the law of the
place of the auction is applicable, but there is no need for the rule, since contacts for the sale
of goods by auction are now covered by Art.4. (1) g of the Regulation.

There are some provisions which are undoubtedly needed, but their wording should have been
changed in order to meet the standards set by the regulation. Such a provision is the clause of
the closest connection. The Code has preserved the old wording which is slightly different
(mostly connected) and therefore might create the false impression of having a different
meaning.

The original provisions of the Code on the scope of the applicable law, which have remained
in force under a new numbering, should have been deleted since the scope of the applicable
law is partly differently and more thoroughly regulated by Rome I.

4. Extra-contractual obligations

The provisions of the Modifying Act on extra-contractual obligations are no more satisfactory
than the provisions on contracts criticised above. Essentially nothing has been changed but the
title of the provisions on delictual liability. However, the new title “Extra-contractual
obligations” is now misleading, since the modified law — just like the original version — does
not contain provisions on negotium gestum and on culpa in contrahendo.

Essentially a double-system exists. The provisions of Rome II apply for extra-contractual
relationships falling under the scope of Rome II and the basically different internal choice of
law rules apply for delictual liability and unjust enrichment not falling under Rome II.

The general rule of the Code for the law applicable to torts is exactly the opposite of the
general rule in Rome II. The lex loci delicti applies, instead of the lex damni. Lex damni can
only be applied when the court finds that the latter is more favourable for the injured party.
The injured party does not have the right to choose. The only exception is the common place
of domicile (and not the common habitual residence) of the tortfeasor and the person who had
suffered damage.

The culpability of the tortfeasor can be based either on the law applicable to the liability or on
the lex personae of the tortfeasor (cumulation). It differs from the solution of Rome II. where
the lex causae applies to the grounds of exemption from liability according to Art. 15. (a).

33 Vékas op. Cit 23 supra p 323 with reference to Supreme Court decisions
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The lex bandi applies for torts committed on registered ships and aircraft. Nothing has been
changed except the so called ,,minimum liability rules”, which have been cancelled.
According to the old law a Hungarian court could not impose liability under the foreign lex
causae unless the act was unlawful under Hungarian law and could not impose a sanction
which was unknown in Hungarian law. Those special ordre public clauses had long been
criticised®®. Now the legislator came to the conclusion that those rules which gave no power
to the judge to make distinctions are unnecessary, because the general rule on ordre public
can guarantee proper and effective protection.

It is most astonishing that the Modifying Act does not allow party autonomy at all in delictual
relationships. This conservatism can hardly be explained and opposes the European trend. The
reasoning of the Modifying Act does not give any explanation for this curiosity. The only
consolation is that there is hardly place for the application of the provisions of the modified
Code in delictual cases.

One can hardly be proud of the Modifying Act. It is misleading and does not give a clear
guidance for courts facing problems of finding the applicable law in a two-track system of the
Regulations and of the Code. The failures should be corrected as soon as possible. The best
solution would be a new codification of the Hungarian PIL.

3 Burian: A deliktualis feleldsség a magyar nemzetkdzi maganjogban Jogtudomanyi KozIony 1990/3 pp. 150-
161
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