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. Introduction

In Volume 2 of his work Private International Law Ernst Rabel refers to the lex loci delicti
commissi, developed by canonists and statutests, as a generally accepted principle in torts law.
However, significant changes had taken place in this field by the end of the 20th century —
beginning of the 21st century. There was a shift in emphasis from the tort-feasor to the injured
party, and from injurious activity and personal liability the focus shifted to compensation.'
This “revolution” (or dethronement), as it was referred to by Ehrenzweig, led to the overthrow
of the exclusiveness of the lex loci delicti commissi.> Conflicts law reacted to the above
process in various ways: with the application of general clauses, the development of
connecting factors differentiated for special delictions and the “loosening up” of traditional
connecting factors with rules of exception.’

The beginning of the 21st century provided another significant change, because a new
Regulation was passed, the so called Rome II on the law applicable to non-contractual
obligations.* The Rome II Regulation shall apply from 11 January 2009 to events giving rise
to damage.” As of this date, it has replaced the relevant national conflicts rules in the Member
States in relation to non-contractual liability,® such as the Hungarian PIL Code of 1979.”

As a consequence, the Hungarian legislator modified the national conflicts rules on
torts in 2009. Pursuant to Act No. IX of 2009, with the above modifications the legislator
aimed at the integration of the Rome II Regulation into Hungarian law and the harmonization
of domestic regulation with the conflicts regulations of the EU.

Therefore, the goal of this brief article is dual. On the one hand, it provides an
overview on Hungarian national conflicts rules. On the other hand, a short comparison is
given between the national law and the EU regulation in the field of law governing torts.

* Ph.D. Assistant Professor of Private International Law, Pazmany Péter Catholic University, Faculty of Law and
Political Sciences, Budapest, H-1088, Szentkiralyi u. 28-30.

E-mail: sarolt@jak.ppke.hu

"' Madl, F., Vékas, L.: Nemzetkizi magdnjog... op. cit. 363.

2 See Ehrenzweig, A. A.: A Counter-Revolution in Conflicts Law? From Beale to Cavers. Harvard Law Review,
80 (1966) 377. Madl, F., Vékas, L.: Nemzetkozi maganjog... op. cit. 363.

3 Burian, L., Kecskés, L., Voros, 1.: Magyar nemzetkozi kollizios maganjog. op. cit. 232-234.

4 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations, OJ L 199, 31.7.2007, p. 40—49.

> Article 31 and 32

8 If it does not regard a matter excluded from the scope of Rome II.

7 Law Decree No. 13 of 1979 on Private International Law (hereinafter referred to as Code)



mailto:sarolt@jak.ppke.hu

Il. Law Governing Torts under the Hungarian PIL Code
1. General rule and exceptions

Firstly, the modified Article 32 of the Code declares the priority of the Rome II Regulation,®
however it did not change the rules in general. The Hungarian legislator, instead of filling the
gaps in the Code and harmonizing the two (European and domestic) regimes, only followed
the principle of lex minimae and repealed certain provisions governed by both the Code and
the Rome II Regulation.’

The use of the rules of Rome II Regulation and the preservation of the old provisions
of the Code, completely different from the Rome II Regulation, resulted in the creation of a
two-channel system. This existing contradictory system is a source of particular difficulties
for the Hungarian courts. At the determination of the law applicable to torts the Code, in spite
of the criticism coming from leading scholars,'® retained the connecting factor of lex loci
delicti commissi (Article 33(1)),"" while the Rome II Regulation follows the connecting factor
of lex loci damni."> The law of the state on whose territory the damage occurred remained in
the form of favor laesi in the Hungarian Code; in other words, if its application is more
favourable for the injured party (Article 33(2))."* So the court has to compare the contents of
the two substantive laws and make a choice based on which law is more favourable for the
injured party. Therefore, this provision gives the judge a chance to select the proper
applicable law in the so called cross-border tort cases, i.e. torts in which the injurious conduct
occurred in one country and the injury in another country.'® It is worth mentioning that the
rule of the “more favourable law” referred to in the Code cannot be applied selectively, only

¥ Professor Lajos Vékds does not think it should be explicitly stated due to the nature of the law source and to the
fact that in case of the upcoming introduction of new private international law regulations, the Code will have to
be modified. This problem appears in contract law as well (Article 24). Professor Veékas stated that Article 2
stating the subsidiary character of the Code (according to which “This Law-Decree shall not apply in matters
which are regulated by international conventions.”) should have been complemented, which as a result would
have declared the priority of the regulation as well. This would have given a guidance regarding general
questions governed both by the regulations and the Code, such as renvoi and ordre public. See Vékas, L.: A
nemzetk6zi maganjogi térvény modositasardl. (On the Modification of the Act on Private International Law)
Magyar Jog, 6 (2009) 322.

’ See id at 324.

' See e.g. id.; Burian, L.: A deliktualis felel6sség a magyar nemzetkozi maganjogban. (Torts in Hungarian
Private International Law) Jogtudomanyi Kozlony, 3 (1990) 143-168.

' Article 33

(1) Unless otherwise mandated by this Law-Decree, liability for non-contractual damage shall be subject to the
law prevailing at the time and place of the tortuous act or omission.

2 According to Article 4(1), the generally applied rule of the Rome II in case of the lack of the choice of law is
the lex loci damni. Paragraph 2 allows for an exception, if the person claimed to be liable and the person
sustaining damage both have their habitual residence in the same country at the time when the damage occurs,
the law of that country shall apply. Paragraph 3 allows for an exception from the previous two provisions by
saying that if due to the circumstances of the case there is a closer connection with the law of a third country,
then this law should be applied. According to the reasoning in the preamble, “this set of rules thus creates a
flexible framework of conflict-of-law rules [...], it enables the court seized to treat individual cases in an
appropriate manner”.

" Article 33

(2) If it is more favourable for the injured party, the law of that state shall apply, in the territory of which the
damage occurred.

' Sometimes it happens in Hungarian judicial practice that this rule serves as a hidden device for the application
of the /ex fori. See also Burian, L.: Hungarian Private International Law at the End of the 20th Century: Progress
or Regress? In: Symeonides, S.: (ed.): Private International Law at the End of the 20th Century: Progress or
Regress? Kluwer Law International, 2000. 265.



to certain claims.'” For example, the application of one Hungarian provision of the non-
material damages instead of the otherwise applicable German law on damages for pain and
suffering (Schmerzensgeld) is not possible on grounds that it is more favourable for the
injured party.'® The Hungarian Supreme Court has rejected the application of dépacage, in
contrast with an earlier court decision at a lower forum. '’

The other problem occurring in judicial practice is related to the localization of the
place where the damage occurred. In the above mentioned case the forum regarded the place
of indirect consequences as the place of the injurious activity. According to the facts of the
case, Hungarian citizens suffered a traffic accident in Germany as a result of a German
citizen’s breaking the law; therefore, both the lex loci delicti commissi, and the lex loci damni
in a narrow sense lead to the application of the German law. However, the court interpreted
the latter connecting factor in a broader sense and opted for the application of the law of the
place of the financial consequences of the injurious activity (which in most cases leads to the
habitual residence of the injured party); in other words, the court considered the “more
favourable nature” of the application of the Hungarian law.'®

Following these two general provisions, the Hungarian PIL Code declares two rules of
exception. First, if it is justified by the identical social and legal environment the tort-feasor
and the injured party domiciled in the same state, then the law of this state should be
applied.” At this point there is a difference between the Code and the Rome II Regulation:
while the former prescribes the connection of the common domicile, the latter prescribes the
connection of the common habitual residence (Article 4(2)), which is more accepted today.
Second, in case of tortuous act or omission occurred on a registered vessel or aircraft, lex
bandi should be applied.?

The Code contains two supplementary-interpretational rules. On one hand, if, under
the law of the place of the tortuous act or omission, liability is subject to fault, the existence of
culpability may be determined either by the lex personae of the tort-feasor, or by the lex loci
delicti commissi.*' On the other hand, whether the tortuous conduct consisted in violation of
traffic or other safety regulations, it shall be determined according to the law of the place of
the tortuous conduct.** It should be noted that Article 17 of the Rome II Regulation says the
same concerning the issue, therefore the provision of the Hungarian Code will not be applied
in the future.

Finally, as opposed to the Rome II Regulation (Article 4(3)), the Code does not allow
the application of escape clauses which would give place to judicial discretion and thereby
ensure flexibility.

' Supreme Court of Hungary Pf.I11.25.783/2002/5.

'® As the court states: “Certain concepts or legal institutions cannot be interpreted alone, taken out of context”.
1d.

7 Metropolitan Court 4. P. 87.230/1981. See Madl, F., Vékas, L.: Nemzetkozi magdanjog és nemzetkozi gazdasdgi
kapcsolatok joga. (The Law of Conflicts and Foreign Trade) Budapest, 2004. 391.

'8 Supreme Court of Hungary Pf.I11.25.783/2002/5.

" Article 33

(3) If the tort-feasor and the injured party are domicile in the same state, the applicable law shall be of the state
concerned.

20 Article 34(2). This rule is in fact a variety of the lex loci delicti commissi.

21 Article 33(4)

* Article 34(1)



There is another important difference between the Rome II Regulation and the
Hungarian PIL Code. While the first contains a number of special rules, the latter does not
provide separate choice-of-law rules for different types of torts, such as products liability, and
environmental torts. It should be noted however that the Code does have provisions
concerning the applicable law in case of the infringement of personal rights, although not in
the tort regulation. The Hungarian PIL Code calls for the application of the law of the place
and the time of the injury, but the principle of “more favourable law” appears here as well,
meaning that if the Hungarian substantive law is more favourable for the injured party
concerning compensation or indemnification, then that is the law which the judge should
apply. I must add that the Rome II Regulation and the Hungarian PIL Code regulate the
selection of the law applicable to the violation of intellectual property rights in the same way.

2. Party autonomy

A means of “loosening up” the lex loci delicti is the choice of law rule, a theory originating
from Raape and later further developed by Kropholler and Lorenz. The Hungarian PIL Code,
contrary to the modern solution under the Rome II Regulation (Article 14),” does not adopt
the choice of law rule,* even though the party autonomy has been accepted by the Hungarian
courts in the field of contractual relations since the beginning of the 20th century. The
integration of the choice of law rule among the rules of conflict governing non-contractual
relationships has not happened in spite of specific proposals made by scholars.”” As a sole
possibility, Hungarian PIL allows in the general provisions for the parties to request, by
mutual agreement, the disregard of the applicable foreign law (Article 9); then the lex fori
becomes the law applicable to the private international law dispute. However, the meaning of
the expression “by mutual agreement” is vague and its judicial interpretation is by no means
clear. In the case of a traffic accident caused in Romania by a Hungarian to a Slovakian
citizen, the Supreme Court applied the Hungarian law instead of the Romanian law (despite
the lex loci delicti commissi, lex loci damni referred to by the plaintiff in his appeal), stating
that with their implicit conduct the parties requested the disregard of the applicable foreign
(Romanian) law, for both the complaint of the plaintiff and the pleading of the defendant were
based on the Hungarian Civil Code.*®

3 Article 14(1) provides that the parties may agree to submit non-contractual obligations to the law of their
choice: (a) by an agreement entered into after the event giving rise to the damage occurred; or (b) where all the
parties are pursuing a commercial activity, also by an agreement freely negotiated before the event giving rise to
the damage occurred. The choice shall be expressed or demonstrated with reasonable certainty by the
circumstances of the case and shall not prejudice the rights of third parties.

** The choice of law on torts is expressly regulated e.g. in the Dutch, German, Swiss PIL.

» Burian, L.: Die Moglichkeiten der Rechtswahl im ungarischen IPR im Bereich des Deliktsrechts, des
Erbrechts des Ehegiiterrechts und des Arbeitsrechts. Budapest, 1987.; Burian, L.: A deliktudlis felelésség...
op.cit. 143-168.

2% Raffai sees the reasoning as the appearance of the homeward trend, and criticizes it saying that the disregard
by mutual agreement can only be an explicit declaration. See Burian, L., Kecskés, L., Voros, 1.: Magyar
nemzetkozi kollizios maganjog. (Hungarian Private International Law) Budapest, 2005. 353. The recognition of
the disregard by mutual agreement based on implicit conduct (basically reference to Hungarian law in the
procedure) appears in other legal relations (e.g. succession) as well. (Supreme Court of Hungary
Pfv.1/a.20.879/2001/5.)



I11. Concluding Remark

In sum, the above discussed dilemmas reveal that although the conflict rules of the Code on
torts have only a subordinate role due to the Rome II Regulations in force, the Hungarian
legislator should have already accomplished the harmonization and modernization of the
conflict rules constructed in 1979, thereby avoiding the difficulties arising from the
application of the two-channel conflicts law.



